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COBB, PRESIDING JUSTICE, FOR THE COURT:
1. Inthisgoped, we condder whether thetrid court erred in denying summiary judgment where, it is
asserted, that an action otherwise time barred fdlsunder the"savingsdausg' of Miss. Code Ann. § 15-1-
69 (Rev. 2003). Hnding that the digmissd of adde caseis not adigmissd as "a matter of form,” we

reverse and render.



FACTSAND PROCEEDINGSBELOW

2. In 1994, Dennis Gaston, an employee of the Jackpot Missssppi Riverboat, Inc., d/b/a President
Cadno & King's Landing (President Casino), filed arimind afidavitsagaingt Freddie J. Smith and Gerad
Richardson dleging various vidlaions of the Missssippi Gaming Control Act. On September 21, 1994,
the charges againg Smith and Richardson were dismissed when certain witnessesfailed to gppeer in court.
On uly 7, 1995, Smith and Richardson filed Civil Action No. 95-0148 (1995 complaint) againgt the
Presdent Casno and Dennis Gaston, charging mdicious prosecution. Over four yearslater, on April 7,
2000, the avil action was dismissed without prgudice pursuant to M.R.C.P. 41(d)(2) for "want of
prosecution.”

3.  OnMarch 30, 2001, Smith and Richardson filed another complaint, Civil Action No. 2001-0097
(2001 complaint) againg Presdent Casno and Gagton, dleging the same daims made in the 1995
complant. Tothiscomplaint, Presdent Caano afirmatively answered that the 2001 complant wastime
barred by the one-year datute of limitationin Miss. Code Ann. 8§ 15-1-35 (Rev. 2003). Presdent Casino
thenfiled amation for summary judgment. Smith and Richardson regponded thet the 2001 complaint was
not time barred, assarting that the daimwas"saved” from the expiration of the gatute of limitation by Miss
Code Ann. 8 15-1-69. Thetrid court denied the mation for summary judgment and certified the datute
of limitations isue for interlocutory goped. We, in turn, granted permission to bring this interlocutory

apped. See M.RA.P.5.
ANALYS'S

4. ThisCourt gopliesadenovo dandard of review when decidingissuesof law. Wayne Gen. Hosp.
v. Hayes, 868 So0.2d 997, 1000 (Miss. 2004); ABC Mfg. Corp. v. Doyle, 749 So0.2d 43, 45 (Miss.

1999). The"gpplication of a gatute of limitationsisaquedionof law.” Sarrisv. Smith, 782 So.2d 721,



723 (Miss. 2001). Our gopdlate sandard for reviewing the grant or denid of summary judgment isthe
same dandard as thet of the trid court under Rule 56(c) of the Missssppi Rules of Civil Procedure.
Heiglev. Heigle, 771 So.2d 341, 345 (Miss. 2000). ThisCourt employsadenovo sandard of review
of alower court'sgrant or denid of summary judgment and the evidence must be viewed in the light most
favorable to the party againg whom the mation hasbeen mede. Miss. Dep't of Wildlife, Fisheries
& Parksv. Miss. Wildlife Enforcement Officers Ass'n, Inc., 740 So.2d 925, 929-30 (Miss.
1999); McCullough v. Cook, 679 So.2d 627, 630 (Miss. 1996) (citing Mantachie Natural Gas
Dist.v.Miss. ValleyGasCo., 594 S0.2d 1170, 1172 (Miss. 1992); Clark v. Moore Mem'| United
Methodist Church, 538 So.2d 760, 762 (Miss. 1989)).

%.  Smith'sand Richardson'smadicdousprosecution dlaim ripened on September 21, 1994, theday thet
thetrid court dismissed the chargesfiled againgt them by DennisGagon. A daimfor maidous prosscution
IS subject to the one-year Satute of limitationsin § 15-1-35. City of Mound Bayou v. Johnson, 562
So.2d 1212, 1218-19 (Miss 1990). Smith and Richardson filed their “first" complaint for mdicious
prasecution onJuly 7, 1995, alittle more than two months shy of the expiration of the atute of limitations.
Normanv. Bucklew, 634 S0.2d 1246, 1256 (Miss. 1996) (holding thet the satute of limitationsistolled
during amdidous prosecution it when atimey complaint isfiled).

6.  OnApril 7,2000, Smith'sand Richardson'sfirst complaint was dismissed for want of prosecution.
On June 21, 2000, the one-year Satute of limitation expired on this dam. Hence, when Smith and
Richardson filed the "sscond” mdidious prosecution complaint on March 30, 2001, the action was time
barred. Smith and Richardson, however, daim thet their second suitis"saved” by Miss. Code Ann. 815

1-69 (Rev. 2003), which dates:



If in any action, duly commenced within the time dlowed, the writ shall be abated, or the
action otherwise avoided or defeated, by the deeth of any party thereto, or for any
matter of form, or if, after verdict for the plantiff, the judgment shall be arreted, or if
ajudgment for the plaintiff shall be reversad on goped, the plaintiff may commenceanew
action for the same cause, & any time within one year ater the abatement or other
Oeterminationof theorigind uit, or &fter reversd of thejudgment therein, and hisexecutor
or adminigrator may, in case of the plaintiff'sdeeth, commence such new action, withinthe
sad oneyesr.
(Emphags added). They arguethat thedismissd of the 1995 complaint condituted adismissd "asametter
of form," and Snce they filed the 2001 complaint within one year of the dismisd, their uit is not barred
by the datute of limitations.  Presdent Casno argues that dismissal of adde caseisnat digmisd "asa
matter of form" and thereforeis not saved under § 15-1-69.
7. TheCaanoiscorrect. ThisCourt has hdd thet "the 'saving Satute does not gpply to dismisl of

casesasdde” Deposit Guar. Nat'| Bank v. Roberts, 483 So0.2d 348, 354 (Miss. 1986). In
Roberts, thebank gpped ed two dismissed judgmentsagaing ajudgment debtor asdtde. | d. a 349. After
thetrid court granted amation to reindate, the defendant moved to sat asde the reindatement, daiming
that the Satute of limitations had expired during the intervad between the dismissal and the order of
reingtatement. The bank gppeded, assarting that § 15-1-69 “saved” the action. 1d. a 350. This Court
dfirmed the dismissal and, after an andyss of the savings datute, hdd that “[t]he dismisal of acaseasa
dde caseisnot adismissA for a“matter of form'” and thet the™* saving Satute’ does not gpply to dismisAl
of casesasgde” 1d. at 354.

18.  Therefore, wefind that Smith'sand Richardson'sargument iswithout merit. Weadso find no merit
inthar argument that the outcome should be different where their maic ous prosecution suit was dismissed
without prejudice rather than with prejudice. See W.T. Raleigh Co. v. Barnes, 143 Miss. 597,

109 So. 8(1926). Thedecison of thetrid court isreversed, and we hereby hold that the 2001 complaint,



filed by Smith and Richardson, is barred by the Satute of limitations. Thus, the drcuit court erred as a
metter of law in denying Presdent Casno's and Gaston' s mation for summary judgmen.
CONCLUSION

1. Werevasethetrid court's order denying summary judgment in favor of Presdent Casno and
Demis Gagton, and we render judgment here in favor of Jackpot Missssppi Riverboat, Inc., d/a
Presdent Casino a King's Landing, findlly dismissing with priudice Smith's and Richerdson’s complaint
and Civil Action No. 2001-0097 as barred by the gpplicable one-year daute of limitations
110. REVERSED AND RENDERED.
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